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S. B. 2664:   
Don’t Let Owners be Taxed by Foreclosures  

By:  David Hartwell of Penland and Hartwell 
Over the past several years, more and more legislation has been         
proposed to amend the Illinois Condominium Property Act (“ICPA”), 
but none seemingly as controversial as Senate Bill 2664.  This bill, if 
signed into law by Governor Quinn, will dramatically and negatively 
affect how condominium associations collect assessments on units that 
are in foreclosure.  This bill pits the competing interests of boards of  
directors operating consistent with their fiduciary duty by collecting  
unpaid assessments on all units (including units in foreclosure) against 
Illinois realtors desiring to consummate the sales of units. 

 SB 2664 materially amends several sections of the ICPA.  First, 
Section 2 would be amended to add the new definition of “Regular 
Monthly Assessments” to mean: “the amount charged by the association 
as provided for in the current annual budget adopted under subsection (c) 
of Section 9 of this Act.”  This new definition is meant to provide a    
significantly narrower classification of “Common Expenses” which   
includes not only regular monthly assessments, but also includes special 
assessments, late fees, legal fees, fines, expenses to renovate a unit so 
that the Association could rent it, and all other expenses lawfully       
assessed by the Board of Managers. 

Section 9(g)(4) would be amended, in part, to require the 
purchaser of a condominium unit from a mortgagee, who acquired 
title through a judicial foreclosure sale, consent foreclosure, a 
common law strict foreclosure, or the delivery of a deed in lieu of 
foreclosure, other than the mortgagor, to pay the association      
unpaid -regular monthly assessments for the nine (9) month period 
preceding the date of judicial foreclosure sale, delivery of a deed 
in lieu of foreclosure, entry of a judgment in a common law strict 
foreclosure, or taking possession pursuant to a court order under 
the Illinois Mortgage Foreclosure Act.  The amount may include 
attorney’s fees incurred by the association during the same 9 
month period, however the total amount shall not exceed the sum 
of 9 months of regular monthly assessments.  

The realtors argued that this new amendment would       
provide them with a simple formula to reasonably ascertain the  
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  GOOD JOB! 
Tahoe Village in Wheeling recently hosted Learn and Lead at their property.  ACTHA was delighted 
when this association contacted us about doing the program.  They were wonderful hosts and it was a 
convenient way to offer the educational program to their board members and others. If you would like 
ACTHA to offer our certification program for board members and owners, at your property,  contact 
gael@actha.org 

PICTURED: 
Back row:  Joel Davis, Instructor, 
CAU; Larry Schneyr*; Ken 
Kramer*; Mike Cohen*; Ed        
Koman*; Bob Trembley* 
 
First row: Jack Thew; Linda         
Anders; Mary Smyrniotis*, Diane 
Salvato*; Diane Pagoulatos*,   
ACTHA Board member; Gary 
Schroeder 
 
* denotes Learn and Lead          
graduate 



LEGISLATIVE UPDATE 
THE PROCESS 
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President: Beth Lloyd  Vice President: Diane Pagoulatos Treasurer: Bob La Montagne  Secretary: Jacqueline Fanter   
Directors  

 Aurelio Carmona Julie Cramer   Joe Fong   Mike Matthews      
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Legal Advisors: Rob Kogen, Kovitz, Shifrin Nesbit / Charles VanderVennet, Attorney in private practice 

Accountant/Advisor: Garry Chankin, Frost Ruttenberg & Rothblatt, C.P.A.  
Insurance Broker/Advisor:  Karyl Foray, Rosenthal Bros. 

We are often asked what the process is for passing bills in the General Assembly and in light of the passage of S. B. 2664, 
what the next steps are. Below is summary of the steps involved: 

 Legislation is often introduced at the behest of an interest group or by a constituent.  Before it can be introduced it goes to 
the Legislative Reference Bureau which drafts the language. 

 The Legislation may be introduced in either the House or the Senate chamber.  Sometimes the same piece of legislation 
will be introduced in both houses.  It receives its own bill number in each chamber.  Often the sponsor will be on the 
committee where the bill is expected to be heard.   

 The bill goes to the respective chamber’s Rules Committee, composed of leadership. They assign the bill to a committee 
or they may hold the bill in Rules (a polite form of “death”). 

 The bill is heard in the committee it is assigned to. It must receive a majority of the total number of members of the   
committee to pass it out of committee and  on to the next stage (second reading). 

 At this stage the bill may be amended (it may also be amended in committee).  It then goes to Third Reading or passage 
stage.  If the bill receives 60 votes in the House or 30 in the Senate it passes that respective chamber.  (In some instances, 
it may require a three-fifths vote.) 

 Once passed out of the chamber of origin, the process as outlined above begins in the other chamber. 

 If at any stage, the bill falters, it most likely will not proceed further, although it could conceivably be placed as an 
amendment onto another bill if the bill is germane to the subject (sometimes in the eye of leadership). 

 If the bill passes both chambers, it then goes to “Enrolling and Engrossing”.  Within 30 days it must go to the Governor 
who may 1) sign the bill, 2) amendatory veto it, 3) veto the bill, or 4) take no action in which case it becomes law (this 
rarely happens).  Once the bill reaches his desk, he has 60 days to act on it. 

 If the Governor signs the bill, it becomes law (bills sometimes have an effective date stated or if there is no stated        
effective date, it becomes law upon being signed). 

 If the Governor vetoes the bill, it goes back to the chamber of origin where it must receive a three-fifths vote (70 in the 
House and 36 in the Senate).  If it receives the necessary number of votes in the house of origin, it proceeds to the other 
chamber where the process is repeated. If the bill does not receive the necessary three-fifths vote in either chamber it does 
not become law. 

S. B. 2664 received only 64 votes in the House so if we are able to prevail with a veto by the Governor, condo owners and 
associations will most likely be victorious.  This is why your communicating with the Governor is so important. 
 

Note: Materials in this publication  may not be reproduced without the written permission of ACTHA.  The statements and opinions in this publication are 
those of individual authors and ACTHA assumes no responsibility for their accuracy.  ACTHA is not engaged in rendering legal, accounting or other expert 
assistance.  If required, the services of a competent professional should be sought.  Acceptance of advertising in the ACTHA newsletter does not constitute 
an endorsement by ACTHA or its officers of the advertised products or services.  The publisher reserves the right to reject any advertising. 



Continued from page 1 
potential amount owed by a buyer of a foreclosed unit, 
therefore alleviating the possibility of learning about a 
higher, unknown sum at the time of closing.  Further, the 
Realtors argued that this new amendment would protect 
buyers from what they claim are sizable and unreasonable 
attorney’s fees attributed to a collection action.  The argu-
ment, at best, seems to be a thinly veiled attempt to do 
nothing more than decrease the amount rightfully owed to 
association at time of sale.  Moreover, the amount of    
common expenses owed on a foreclosed unit can be easily 
ascertained if Realtors increased their level of due diligence 
and make such inquiries earlier in the sales process.      
Simply put, if Realtors sought to obtain this information in 
advance of a couple days before the sale, there would be no 
surprise.  Notably, for the sale of a unit which is not in 
foreclosure, the buyer is required to pay all common      
expenses lawfully assessed against the unit. 

Lastly, the bill would amend Section 22.1 of the 
ICPA to require associations to produce to the seller or    
perspective buyer all documents as required by that section 
within fourteen (14) days if the association is managed by a 
management company, or twenty-one (21) days if the    
association is self-managed. 

The benefits of this bill are few.  The timeframe for 
ascertaining the lien amount is simplified; and the term of 
lien amount is now 9 months instead of the previous 6 
months.  Further, the lien may be perfected in several addi-
tional types of transfer of title for a unit in foreclosure; and 
the new language does not require the association to initiate 
an action (which means the filing of a forcible entry and 
detainer lawsuit) to perfect the lien. 

The downside of this proposed bill could be      
significant and potentially catastrophic for an association 
for the following reasons.  First, foreclosures in Illinois 
typically take much longer than 9 months to complete (18-
30 months), and there is no definite time period within 

which a bank must complete the foreclosure.  As such, 
owners who are in foreclosure may fail to pay their 
monthly assessments substantially longer than the 9 month 
lien period.  Second, associations will be dissuaded from 
their right of remedy to obtain possession of the unit to rent 
it and recoup assessments if they cannot recover attorney’s 
fees and costs or expenses related to making the unit 
rentable.  Third, and potentially most devastating, an     
association which has existing special assessments will be 
precluded from recovering those unpaid amounts.  The net 
effect is that paying unit owners will be penalized because 
they will be responsible for paying all of the unrecoverable 
amounts in order to  make up for the shortfall.  For those 
associations with even a couple of foreclosures, the impact 
of this proposed bill could be tens of thousands of dollars. 

Based on the foregoing, SB 2664 seems to only 
benefit the Realtors because they can essentially lower the 
sales price of a unit.  It does not appear as though the    
Realtor groups produced any quantifiable evidence to    
demonstrate that condominium unit sales have been      
stagnated or frustrated by the existing lien language in   
Section 9 of the ICPA.  Quite simply, Realtors are not do-
ing proper and timely due diligence, understating amounts 
of common expenses owed on the unit, and are upset by    
having to explain the disparity at the time of closing.    
Conversely, paying unit owners will be detrimentally     
affected by essentially having to pay a tax for each unit that 
goes into foreclosure in their association.  This amount by 
the way is unascertainable for associations because they 
cannot reasonably predict how long a foreclosure will last 
and therefore will not be able to determine (or even budget 
for) the amount of the potential loss.  It seems fundamen-
tally unfair that paying members must pay more than their 
fair share for unit owners that fall into foreclosure.            

Penland and Hartwell                                                   
1 N. LaSalle, Chicago  60602 / 312-578-5610                                        
dhartwell@penhart.com / www.penhart.com 

 

VOTERS DO MAKE A DIFFERENCE.  But only when they make their voices 
heard.  If your association is impacted by S.B. 2664 then take action today.   
WRITE Governor Pat Quinn at the State Capitol  in Springfield, IL 62706. 
ACT TODAY! Encourage your fellow owners to also write.  Need a flyer to post in 
your building?  Visit www.actha.org and click on “Illinois Laws and                    
Legislation/Current Topic”. 
Think you are not affected because you are in a non-condo?  Guess again.  It could 
happen to you and probably will. 

DEFEAT SENATE BILL 2664 



Continued from page 8 
 
Since the act of authorizing a loan or pledging the    
assets must be done by the board, it must be done in 
an open board meeting, with proper notice (ICPA, Sec. 
18(a)(9).  This means that an owner  either present at 
the relevant board meeting, or who later reads the 
minutes of the board meeting, should know that the 
board has acted to borrow money.  However, a board, 
in authorizing the loan and the assignment/pledge of 
its assets, may, by resolution, give prior authority to 
its officers to negotiate the exact terms of the loan.  
Thus the  final interest rate and other terms may not 
be available to a unit owner initially.  How much     
negotiating “space” a board is willing to give its officers 
varies from association to association. 
 
A loan is just a contract to borrow and then pay back 
money.  As such, an owner could (ICPA, Sec. 19(a)(6) ) 
make a request of the association after the closing of 
the loan, for a copy of the loan documents on the basis 
that they are just a contract of the association.   If the 
owner states a proper purpose for the request, (ICPA, 
Sec. 19) it entitles the owner to review and copy the 
loan documents. 
 
As to whether owners can stop short-term non-priority 
projects in favor of immediate priority projects such as 
tuckpointing, the ICPA does not directly address this 

issue either.  But virtually all declarations leave the 
board with very wide discretion (and without the need 
of prior unit owner approval) in the control of the tim-
ing and priority of the spending of association money 
to maintain and decorate the  association’s existing 
common elements.  It is possible, but unlikely, that 
your declaration, bylaws and/or rules specify an order 
of priority for a board’s spending of money or otherwise 
limit that discretion. 
 
Some declarations limit how much money a board may 
spend on a project, without prior unit owner approval.  
But if those expenditures are to maintain, repair or 
replace existing common elements, such   dollar limits 
are not enforceable (ICPA, Sec. 18.4(a)). 
 
Owners who disagree with a board’s pending priorities 
can try to remove one or more directors from office.  
Your declaration will specify that process.  But it is 
usually hard to do.  Or, you could run for the board 
yourself. 
 
In an extreme case, you could sue the board members 
for breach of fiduciary duty.  But given board           
discretion in the spending of association money, I 
would think it would have to be a fairly compelling 
case of mistaken priorities for the unit owners to get a 
court to override the board’s  exercise of its discretion. 
 

CSR Roofing—use ad from last issue 





	
Advantage	Management	Inc.																																																							
Neal	Shamis																																												
750	N.	Orleans,	Chicago	60654									
T:	312‐475‐9400	F:	312‐	475‐9022	
nshamis@advantage‐					
	 management.com	
www.advantage‐management.com	
	
Aqua‐Guard	Management,	Inc.		
(Swimming	pools)																													
Christopher	Strzalka																									
P.O.	Box	1325,	Palatine	60078										
T:	847‐277‐9840	F:	847‐277‐9845	
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www.aquaguardmanagement.com	
	
ASF	Enterprises	LLC														
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AT	&	T																																																			
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T:	317‐625‐2130																		
jc7191@att.com	
www.communities.att.com	
	
Bryant	Gomez	&	Associates,	LLC	
(Attorneys)																																												
Bryant	Gomez	
5105	Tollview	Dr.,	#130,	Rolling	
	 Meadows	60008																					
T:	847‐440‐3555	F:	847‐440‐3556	
bgomez@bgomezlaw.com	
www.bgomezlaw.com	

CertainTeed	Bufftech	Fence											
Curtis	Stewart																																										
4455	N.	Kilbourn	Ave.	Chicago	
	 60630																																									
T:	630‐532‐9351	F:	630‐293‐7711	
curtis.stewart@saint‐
gobain.comwww.certainteed.com	
	
Cusack	Insurance	Agency	LLC			
Glen	Kato																																													
5700	W.	95th	St.,	Oak	Lawn	60453		
T:	708‐423‐5600	F:	708‐423‐5252	
gkato@cusackinsurance.com	
www.cusackinsurance.com	
	
Door	Service	Inc.																												
(Garage	doors)																																			
Rodney	Dunlap																																									
P.	O.	Box	1418,	McHenry	60050							
T:	847‐877‐5580	F:	815‐679‐6839																
info@DoorServiceInc.net	
www.DoorServiceInc.net	
	
Everywhere	Wireless																								
(TV/Phone/Internet)																										
Collin	DeMeritt																																										
832	W.	Superior	St.,		Chicago	60642	
T:	312‐361‐0052	F:	312‐226‐9120	
sales@everywherewireless.com	
www.everywherewireless.com	
	
J.	C.	Restoration,	Inc.																									
Fred	Schroeder																																							
3200	Squibb	Ave.,	Rolling	Meadows	
	 60008																																									
T:	847‐956‐8844	F:	847‐956‐8845	
fschroeder@jcrestoration.com	
www.jcr24.com	
	
JWR,	LLC																																										
(Association	Management)																				
Bonita	Royster																																									
25621	S.	Dixie	Hwy,	Crete	60417					
T:	708‐672‐9300	F:	866‐929‐2013	
roysterproperty@sbcglobal.net	
	
	
	

Kale	Property	Management															
Jeff	Ickow																																																
548	W.	Roosevelt,	Chicago	60607				
T:	312‐939‐5253	F:	312‐256‐2025			
jeff@kalerealty.com	
www.kalepm.com	
	
Keyway	Lock	&	Security	Co.								
Steve	Gwin																																																	
3820	W.	79th	St.,	Chicago	60652						
T:	773‐767‐5397	F:	773‐767‐8456	
steve@keywaychicago.com	
www.keywaychicago.com	
	
Optimum	Design	Construction,	
	 LLC																																												
James	Tomlin																																												
P.	O.	Box	1,	Westmont	60559																	
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Kerry	Ryan	Morgan																												
513	Rogers	Street,	Downers	Grove	
	 60515																																									
T:	630‐241‐8874	F:	630‐512‐0032		
kmorgan@permaseal.net	
www.permaseal.net	
	
Raila	&	Associates,	PC																
(Property	tax	appeals)																									
Irena	Roman																																										
742	N.	LaSalle,	Chicago	60654										
T:	312‐587‐9494	F:	312‐376‐
3118residential.dept	
	 @railaandassociatespc.com
www.railaandassociatespc.com	

WELCOME NEW COMMERCIAL MEMBERS 
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Question of the Month 
 By:  Mark Rosenbaum of Fischel & Kahn, Ltd. / 155 N. Wacker, Chicago 60606                        

312-726-0440 / mrosenbaum@fischelkahn.com / www.fischelkahncom 
  Q.  Does a Condominium Board need to disclose that it is taking out a loan and 
any of the specifics such as the terms?  The Board does not plan on raising assess-
ments or instituting a special assessment but they are planning on using the reserve 
fund to pay for a lobby refurbishment even though the reserve study indicated the as-
sociation should be currently undertaking some capital improvement/maintenance pro-
jects.  Is there anything owners can do to stop short-term non-priority projects in favor 

of immediate priority projects such as tuckpointing? 

 A.  You have actually raised several different questions.   I will take them one at a time. 
 
 Does a Condominium Board need to disclose that it is taking out a loan and any of the specifics such 

as the terms?    The Illinois Condominium Property Act (ICPA) is actually silent on the issue of      
borrowing money.   However, condo associations are either not-for-profit corporations or have the 
powers of a not-for-profit corporation.  (ICPA Sec. 18.3:  Among the powers of a not-for-profit corpora-
tion is the power to borrow money; Illinois General Not-for-Profit Corporation Act, Section 103.10(h).) 

 
Almost always, when an association borrows money, it ends up pledging all, or substantially all, 

of its assets to secure the loan.  Act, Section 18.4(m) allows the board, by a majority vote of the entire 
board, to assign the Association assessments and to pledge all, or substantially all, of the remaining   
assets of the Association, unless the declaration and/or bylaws say otherwise. 
  
 Since an association only pledges those assessments and assets as security for a loan, it is in the 
board’s control as to whether to borrow money, subject to any specific limitations contained in the decla-
ration and/or bylaws (which theoretically could include, among other things, requiring a unit owner vote 
before borrowing money). 

Continued on page 5    


